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SOME LEGAL ASPECTS OF THE SEASHORE 
By JOSEPH M. GLICKSTEIN, Jacksonille 


Florida, with its many miles of seashore, its freedom from the rigors of the 
northern wintry climes, and its attractive bathing resorts, is the Mecca of the seashore 
loving public. As stated by at least one court,! since the advent of motor ears and 
motor boats, the owner of waterfront property is subject to constant attack from 
both front and rear. 


It is more or less axiomatic nowadays to say that the seashore belongs to the 
State in trust for the people,2 which statement probably has its origin from the language 
in Lord Hale’s De Jure Maris, that the seashore belongs prima facie to the Crown; 
but, to say that the entire seashore belongs to the state in trust for the people is not 
strictly an accurate legal conclusion. 


In England, most of the seashore is said to be in fact private, and early English 
private titles are said to have included the seashore. One of the specifications which 
deprived Charles I of his crown was “the taking away of men’s rights under color of 
the King’s title to land between high and low water mark.”3 The English rulings ex- 
clude common right to take sand or ballast for building material, or things resting on 
the ground, like shells or seaweed or any uses which disturb the soil, and the Eng- 
lish public has no right to pass along the shore as a highway for pleasure nor to 
cross the shore to bathe in the sea. Thus, in England, the rights of the publie in the 
shore are limited to rights connected with navigation and fishing.4 An early Ameri- 
ean decision5 considers the English doctrine to be strange and one which probably 
would not be listened to in this country. 


An Elizabethan writer said that “wheresoever the sea cometh it turneth the soile 
into his own nature and maketh it Jure gentium comon.” Accordingly, the seashore is 
land that has suffered a sea change—through the tides alternately wet and alteranetly 
dry; but, at least a part of the seashore in Florida and other American jurisdictions 
is the subject of private ownership with all of the exclusive rights and privileges fol- 
lowing such ownership.& 


The shore of navigable waters which the state holds for publie uses is the land 
that borders on navigable waters and lies between ordinary high and ordinary low 
water mark, and it is this portion of the seashore only that the state holds for public 
uses. In Florida and in other states of the Union, there exists a portion of the sea- 
shore which lies between the ordinary high water mark and the upland. This portion 
of the seashore may be the subject of private ownership;7 and the littoral or riparian 


People v. Brennan, 142 Misc. 225, 225 N. Y. S. 331 (1981). 

State ex rel Ellis v. Berbring, 56 Fla. 603, 47 Sou. 353, 22 L. R. A. (NS) 337 n; Brickell 
. Trammell, 77 Fla. 544, 82 Sou. 451. 

See Wiel on National Communism, 47 Harv. L. Rev. 451. 

Blundell v. Catterall, 5 B & Ald. 268 (1821); Brinckman v. Matley (1904) 2 Ch. 313. 
McManus v. Carmichael, 3 Iowa 1 (1856). 

Tarpon Springs v. Smith, 81 Fla. 479, 88 So. 613. 

Clement v. Watson, 63 Fla. 109, 58 Sou. 25, 25 Ann. Cas. 1914-A, 72. 
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owner has certain private and exclusive rights in this foreshore. He may only forbid 
public crossing of his land to the shore,® but he also has a private right to cross the 
foreshore to the water himself,2 except perhaps in proceedings for interfering with 
navigation. In Florida, the Supreme Court has said :!9 


“The right of access to the waters from the riparian lands may, in general, be 
exclusive in the owner of such lands. . . .” Hence, our exclusive east coast and Gulf 


beach clubs and private bathing beaches, featuring signs such as “Private Beach, Pub- 
lice Not Allowed.” 


Balibu Beach, in Southern California, has received a great deal of publicity by 
reason of the numerous cinema stars maintaining beach cottages there and a descrip- 
tion of the seashore in such locality, as contained in a reported ease,!! might well ap- 
ply to some of Florida’s east coast beaches. It is said that the shore in such locality 
“is a shore characteristic of many hundreds of miles of littoral. Nearest to the ocean 
is a gradually sloping sandy beach between the lines of high and low tide. At low 
tide, this beach is uncovered, and the sand wet and compacted affords a firm passage- 
way for footmen and vehicles. Above this is a stretch of loose shifting sand, washed 
and blown above the line of ordinary high tide . . .. beyond this loose sand is a 
bluff... .” This sand above ordinary high is occupied by a string of numerous 
beach cottages occupied in large part by prominent members cf the movie colony and 
at least one case is reported!2 involving one of these “stars,” Miss Mae Murray, con- 


cerning whether her cottage was on the proper side of the line constituting the ordinary 
high water mark. 


A recent decision,'3 involving the riparian and littoral rights of a landowner, as 
well as the rights of the general public in the foreshore between ordinary high water 
and ordinary low water mark, while stating that the title to the owner of lands abutting 
on navigable waters extends to high water mark, and that his riparian or littoral rights 
between high and low water mark are those enjoyed in common with the public, recog- 
nizes that subject to lawful governmental regulations, such upland owner may con- 
struct appropriate piers and wharves over and across the public beach used as a bath- 
ing beach and highway, to reach the water for authorized purposes and that proper 
pilings or supports to sustain such pier or wharf might be placed on the beach be- 
tween low and high water marks at proper distances. The court, quoting from a pre- 
vious case,'4 stated: 


“The rights of the people of the states in the navigable waters and the 
lands thereunder, including the shore or space between ordinary high and 
low water marks, relate to navigation, commerce, fishing, bathing and other 
easements allowed by law. These rights are designed to promote the general 
welfare and are subject to lawful regulation by the states, and such regula- 
tion is subordinate to the powers of Congress as to interstate commeree, navi- 
gation, post roads, etc., and to the constitution guaranties of private prop- 
erty rights.” 


Among the other rights and easements allowed by law to the riparian or littoral 
owner, are undoubtedly the common law right of a riparian or littoral proprietor to an 


8. Bolser Land Co. v. Burdick, 151 Cal. 254, 90 Pac. 532 (1907). 


9. Town of Orange v. Resnick, 94 Conn. 573, 109 Atl. 864 (1920); Kirwin v. Mexican 
Petroleum Co. 267 Fed. 460 (O. R. I. 1920). 


10. The Ferry Pass Inspectors’ & Shippers’ Assn. v. The Whites River Inspectors & 
Shippers’ Assn., 57 Fla. 399, 48 Sou. 643 (1909). 


ii. People v. Rindge, 174 Cal. 748, 744-5, 164 Pac. 633,4; see also U. S. J. Rindge, 208 
Fed. 611, 615. 


12. Los Angeles v. Duncan, 19 Pac. (2nd) 289 (Call. App. 1933). 
13. Adams v. Elliot, 174 So. 781. 
14. Brickell v. Trammell, 77 Fla. 544, 82 Sou. 221, 226. 
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unobstructed view over the waters,!5 which is most important to property owners at 
our beach resorts,'6 the right of access,'7 the right to use the shores of his land be- 
tween high and low water marks in any way not inconsistent with the publie right of 
navigation,'® or any other riparian owners, the right to extend a pier or wharf out 
from his land,'9 subject to statutory regulations in aid of navigation and commerce, 
the benefits which may acerue from aceretion,2° alluvion,2! and reliction,22 and, in 
view of the present trend toward the establishment of industries in Southern states, 
such as pulp mills, the right of the owner of land on the shore of publie waters, hav- 
ing a sandy beach, to prevent such pollution of the waters by others as renders the 
waters nonusable for bathing purposes,23 is a most important right. 


It would seem that the use of an ocean beach between high water and low water 
marks as a public highway for vehicular traffic, would subject the municipality hav- 
ing jurisdiction and control over the same to the usual rules of liability,24 but it has 
been held that a municipal corporation is not liable for the condition of a beach25 
between high and low water mark. 


The answer to the question of liability of a municipality in respect of municipal 
bathing beaches is affected by the distinction between the governmental or private 
or corporate functions of the municipality. It is held that a city maintaining a public 
beach is acting in a governmental capacity,26 and hence not liable although revenue 
was derived from the rental of city buildings used in connection with the municipal 
beach, and it is held27 that the municipality is liable where negligent when such fune- 
tion is undertaken in its private or proprietary capacity for the profit, benefit or 
advantage of the city, rather than that of the publie at large28. 


While the state may authorize the shore or beach to be used as a public high- 
way,22 the Township in which such shore or beach is located may, within reason- 
able limits, forbid any kind of dangerous traffie during any or all hours of the day, 
and may even create a protective zone between the upland and low water mark along 
the beach, and prohibit its use with wagons, omnibuses, automobiles, or other motor 
propelled vehicles where such beach is particularly adapted to use for bathing, recrea- 
tion and as a speedway for motorists, has been declared by the Legislature as a public 


15. Thiesen v. Gulf F & A Ry. Co., 75 Fla. 28, LRA 1918-E, 718, 78 So. 491. 

16. See also Freed v. Miami Beach Pier Corp., 93 Fla. 888, 112 So. 841, 52 ALR. 1177, 
wherein by reason of laches and estoppel, injunctive relief was denied littoral proprietor 
for the obstruction to his view over the water fronting his property by the construction 
of a pier which did not materially obstruct or impede access to the property; Pounds v. 
Darling, 75 Fla. 125, 77 Sou. 666, LRA 1918-E 949; 45 C. J. 491. 

1%. Broward v. Mabry, 58 Fla. 398, 50 Sou. 826. 

18. Ferry Pass Inspector’s etc. v. White River Inspector’s, etc. 57 Fla. 399, 48 Sou. 
643, 22 LRA NS 345. 

19. Adams v. Elliott, supra; Freed v. Miami Beach Pier Corp., supra; Panama Ice Co. 
vs. Atlantic Ete. Co., 71 Fla. 419, 71 So. 608; Brickell v. Trammell, supra. 

20. 45 C. J. 522. 

21. 45 C. J. 523. 

22. Martin v. Busch, 93 Fla. 535, 112 So. 274. 

23. Kirwin v. Mexican Petroleum Co. 267 Fed. 460; Platt v. Waterbury, 72 Conn. 531, 
45 Atl. 154; 77 Am. S. R. 335, 48 LRA 691; Paterson v. Durst, 190 Mich. 679, 157 Mo. 355; 
Houston Co. v. San Jacinto Co. (Tex. Civ. A.) 163 SW 1023; Ratte v. Booth, 15 App. Cas. 
188 (Aff. 18 Ont. A. 419). 

24. Pensacola v. Jones, 58 Fla. 208, 50 So. 874; Stallings v. Tampa, 78 Fla. 606, 83 So. 
625; Clearwater v. Gautier, 119 Fla. 476, 161 So. 433. 

25. Murphy v. Brooklyn, 98 N. Y. 642. 

26. Caughlan v. Omaha, 103 Neb. 726, 174 N. W. 220; Gensh v. Milwaukee, 179 Wis. 95, 
190 N. W. 843; Bolster v. Lawrence, 225 Mass. 387, LRA 1917-B, 1285, 114 N. E. 722; Heino 
v. Grand Rapids, 202 Mich. 368, LRA 1918-F 528, 168 NW 512. 

27. Burton v. Salt Lake City, Utah, 253 Pac. 44. 

28. Hannon v. Waterbury, 106 Conn. 13, 136 Atl. 876; Belton v. Ellis, Tex. Civ. Ap. 
254 S. W. 1023. 

29. Adams v. Elliot, supra. 
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highway and jurisdiction over it given to the Town.3° Suck prohibition, of course, 
must be within reasonable limits. Relief by injunction, however, may be had against 
the erection by a Town owning the foreshore on tidal waters of a bath house for 
public use upon such foreshore in such manner as to interfere with rights of a riparian 
owner,3! and a Town having title to the foreshore of tidal waters, cannot fill in, oc- 
cupy and construct buildings on the shore to make a public amusement park so as 
to interfere with the rights of the upland; and it has been held that because one of 
the most important rights of the riparian owner is that of access to and from the 
sea, a tent may not be erected for bathing purposes on the shore between high and 
low water mark against the protest of the riparian owner32. 


Beyond question, the property rights of a riparian or littoral owner of land on 
navigable waters are to be measured by the rules and decisions of the state within 
whose boundaries the particular land lies33. 


Investors and owners of property bounded by navigable waters in Florida may 
be sure that their rights will be protected by our Courts. Our Supreme Court has said: 


“Riparian rights we think are property, and being so, the right to take 
it for public use without compensation does not exist. The fronting of a lot 
upon a navigable stream . . . often constitutes its chief value and desirability, 
whether for residence or business purposes. The right of access to the prop- 
erty over the waters, the unobstructed view .... and the enjoyment of the 
privileges of the waters incident to ownership of the bordering land would not, 
in many eases, be exchanged for the price of an inland lot in the same vicinity. 
In many eases, doubtless, the riparian rights, incident to the ownership of the 
land were the principal, if not sole, inducement leading to its purchase by one 
and the reason for the price charged by the seller.” 


Thus it may be seen—although what has been set forth above is by no means in- 
tended as an exhaustive treatise on the subject—that the legal aspects of the seashore 
are not only numerous, but also interesting. 


In any event, judicial notice may be taken of the fact that our Florida beaches 
have a peculiar attraction to vacationists and recreation seekers, both domestic and 
foreign, and are frequented by thousands of men, women and children in both sum- 
mer and winter, and that of all of the beaches35 “of more than local note from Key 
West to Nova Scotia, from Puget Sound to Santa Cruz, and on the Gulf of Mexico, 
oe none of them have the charm, the beauty and the attractions of the Florida 
beaches, nor are they so valuable as health giving and recreational centers.” 


30. Atlantic Beach v. Oosterhoudt, 172 So. 687. 

31. Tiffany v. Town of Oyster Bay, 234 N. Y. 15, 186 N. E. 224, 24 ALR 1267. 
32. Johnson v. May, 186 Ap. Div. 196, 178 N. Y. S. 742. 

33. Thiesen v. Gulf F & A Ry. Co., supra. 

34. Thiesen v. Gulf F & A Ry. Co., supra. 

35. Atlantic Beach v. Oosterhoudt, supra. 


“The man who kindles the fire on the hearthstone of an honest and righteous home 
burns the best incense to liberty. He does not love mankind less who loves his neighbor 
most. Exalt the citizen. As the State is the unit of government, he is the unit of the 
State. Teach him that his home is his castle, and his soverignty rests beneath his hat. 
Make him self-respecting, self-reliant and responsible. Let him lean on the State for 
nothing that his own arm can do, and on the government for nothing that his 
State can do. Let him cultivate independence to the point of sacrifice, and learn that 
humble things with unbartered liberty are better than splendors bought with its price.”— 
Henry W. Grady. 


Distinguished editor of the Atlanta Constitution who contribute] so largely to the 
reconciliation of the North and South after the Civil War. 


' 
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OPINION OF COUNSEL FOR FLORIDA 
RAILROAD COMMISSION 


ON POWER OF FLORIDA RAILROAD COMMISSION TO 
GOVERN THE ADMISSION AND CONDUCT OF 
PRACTICING BEFORE IT. 


Editor’s Note: The LAW JOURNAL carried a brief by Milton Yeats 
opposing the power of the Florida Railrcad Commission to admit practitioners 
not licensed to practice law. Following the appearance of that brief the Com- 
mission requested us to give equal prominence to an opinion of their counsel. In 
line with our policy of giving both sides of all questions we are printing below 
the opinion of the Commission’s counsel on the power to govern admission and 
conduct of those practicing before it. 


Since the establishment in 1897 of the present Railroad Commission in Florida, 
proceedings before that body have been conducted with only enough formality to in- 
sure their efficient disposition and to guarantee to litigants, and those under its juris- 
diction, their constitutional right to a fair and impartial hearing. The Commission has 
never heretofore attempted to put into effect any rules of practice and procedure other 
than those prescribed by statute, although the need for such has been recognized for 
some time as the volume and complexity of the Commission’s duties have steadily in- 
creased. No. one has ever been denied the right to appear and present his cause, either 
personally or through an attorney employee or agent. The right of a person to represent 
another, or an officer or employee to represent his corporation, has never been ques- 
tioned where the Commissioners were satisfied that such person had bona fide authority 
to speak for his principal. In allowing this privilege to laymen, the precedent set 
by the Interstate Commerce Commission, the Federal agency which closely resem- 
bles in powers and duties the Railroad Commission, has been followed. The rules 
of the Interstate Commerce Commission on this subject will be discussed later. 


RULE IV of the Commission’s proposed Rules of Practice and Procedure pro- 
vides that in addition to attorneys any person will be admitted to practice before 
the Commission who shall prove “that he is possessed of the necessary legal or techni- 
cal qualifications to enable him to render valuable services before the Commission and 
is otherwise competent to advise or assist in presentation of matters before the Com- 
mission.” Proposed RULE V provides that “any party in interest may appear and 
be heard in person or by an employee regularly engaged in the said party’s business, 
or by attorney, or counsel.” Two able briefs in opposition to the adoption of these 
two rules as proposed have been filed by members of the Unanthorized Practice of 
Law Committee of the Florida State Bar Association. It is contended that the Com- 
mission has no authority to permit any layman to appear and practice before it un- 
less representing himself in his own individual capacity, and that no person or cor- 
poration may appear by an employee or officer. The reasons assigned for this posi- 
tion are: 


1. Practice before the Railroad Commission is practice of law, the Commis- 
sion being a quasi-judicial body exercising certain powers of a Court. 

2. Only attorneys admitted to practice in the Courts may lawfully prae- 
tice law. 


3. <A corporation can appear in judicial proceedings only by a licensed at- 
torney. 
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4, Admission to practice law is a judicial function which may be exercised 
only by the Courts. 


In addition, it is contended that proposed RULE VI providing: for the suspension 
or disbarment of a practitioner after hearing and for just cause cannot apply to at- 
torneys, only the Courts having power to regulate the conduct of attorneys. 


We will take up first the last of the propositions numbered above—namely, that 
only Courts may admit one to practice law. The authorities cited for this proposition 
in the briefs filed in opposition to the proposed rules are all from other States. 
Undoubtedly the Supreme Courts in many jurisdictions have held that the licensing 
of attorneys is inherently a judicial function; that under the constitutional division 
of the powers of government, the definition and regulation of the practice of law 
belong to the Courts; and that the legislature may pass laws in aid of this power 
but not in limitation thereof. Some Courts have gone so far as to deny the existence 
of any power whatsoever in the legislature or any other branch of the government 
to prescribe what qualifications shall be prerequisite to admission of an attorney. But 
we are convinced that this is not the law in Florida; that under our constitution 
and laws the Railroad Commission has as much power and authority to govern the 
admission and conduct of those practicing before it as the Courts have with ref- 
erence to proceedings before them. The constitution itself makes this plain. Article II 
divides the powers of government into the three recognized branches, and Article 
V, Section 1, says who shall exercise the judicial power: 


-“The judicial power of the State shall be vested in” stated Courts “and 
such other Courts or Commissions as the legislature may from time to time 
ordain and establish.” (underscoring ours) 

And Article V, Section 35, provides: 


«* * * the legislature * * * may clothe any Railroad Commission with ju- 
dicial powers in all matters connected with the function of their office.” 


So, admitting that the admission of attorneys is exclusively a judicial function, 
we find that in this State the judicial power is not vested solely in the Courts. The 
legislature is given authority to create commissions who may exercise this preroga- 
tive of government, and the Railroad Commission is sanctioned by name, it being 
the only administrative board expressly recognized by the organic law. 


In explaining Section 1 of Article V, the Supreme Court has said: 


“The power to create ‘such other courts or commissions as the Legislature 
may from time to time ordain and establish’ not only removes the limitation 
on the establishment of additional courts as recited in Section 35 of Article 
V, but it necessarily implies the power to clothe said courts or commissions 
which may be established with jurisdiction to hear and determine such causes 
as may be legally presented to them, and so long as the jurisdiction of other 
courts named in the Constitution is not exclusive it is within the power of 
the Legislature to vest such courts or commissions as it may see fit to es- 
tablish with jurisdiction original or concurrent with the jurisdiction of those 
courts recognized in the Constitution.” 


State V. Sullivan, 95 Fla. 191, 116 So. 255. 


The only remaining question is--has the Railroad Commission been vested with 
judicial powers by the legislature? 


“The said Railroad Commissioners are hereby vested with judicial powers 
to do or enforee or perform any function, duty or power conferred upon 
them by this chapter to the exercise of which judicial power is necessary.” 
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SECTION 6748, Compiled General Laws. 


“The Commmissioners shall, so far as the Constitution of this State per- 
mits, exercise all such judicial powers as may be necessary to enable them to 


do, enforce or perform any duty, power or function conferred on them by 
this article.” 


SECTION 6382, Compiled General Laws. 


See also SECTIONS 2744 and 2747, Compiled General Laws which grant to 
the Commmission the same general powers with respect to the regulation of ferries 
and toll bridges that it has over railroads. In order to remove any doubt concerning 
the extent of the powers granted the Commission to make rules and regulations in 
aid of specific powers granted, the legislature has said the Commission may 


“prescribe all rules and regulations appropriate for the execution of any 
of the powers conferred upon them by law, either in express terms or by 
implication. All rules and regulations made and prescribed by the Commis- 
sioners shall be prima facie evidence. Every rule, regulation, schedule, order 
or requirement heretofore or hereafter made by the Commissioners shall be 
deemed and held to be within their jurisdiction and their powers, and to be 
reasonable and just and such as ought to have been made in the premises 
and to have been properly made and arrived at in due form of procedure 
and such as can and ought to be executed, unless the contrary plainly ap- 
pears on the face thereof or can be made to appear by clear and satisfactory 
evidence, and shall not be set aside or held invalid unless the contrary so ap- 
pears. All presumptions shall be in favor of every action of the Commis- 
sioners and all doubts as to their jurisdiction and powers shall be resolved 
in their favor, it being intended that the laws relative to the Railroad Commis- 
sioners shall be deemed remedial laws to be construed liberally to further the 
legislative intent to regulate and control in the public interest the persons and 
corporations under their jurisdiction.” 


(SECTIONS 6376 and 6703 Compiled General Laws) 


The Supreme Court in FLORIDA MOTOR LINES vs. RAILROAD COMMIS- 
SIONERS, 100 FLA. 538, 129, SO. 876, has said that the judicial functions exercised 
by the Railroad Commission “are not judicial ‘powers’ that must be exercised only 
by the Courts.” So we conclude that if the admission to practice before judicial bodies 
is a judicial function, then the Railroad Commission has ample authority at least 
to admit and govern those appearing before it while so doing. 


We do not mean to hold that the Commission might deny an attorney in good 
standing the right to practice because of insufficient legal or technical qualifications. 
But this is solely for the reason that the legislature has conferred this power upon 
attorneys at law. (See. 4189 C. G. L.) This is a grant of a right to such attorneys 
at law as conform to the requirements of the statutes, and is not a limitation upon 
the power of the Railroad Commission to confer this righrt to practice before it 
upon others who fulfill the conditions and meet the qualifications fixed by it. This 
is true because of the inherent power of the legislative branch of the government, of 
which the Railroad Commission is an arm, to prescribe qualifications for those prac- 
ticing before the Commission. The legislature has not designated those who may prac- 
tice before the Commission but by a delegation of broad powers to the Commission 
has given this right to it. Practice before Public Service Commissions has never been 
confined to attorneys, because such Commissions are merely arms of the legislature 
and a branch of that department of government. While they exercise judicial powers 
and are therefore quasi-judicial bodies, yet their primary functions are legislative. Our 
Supreme Court, in discussing the regulation of public utilities by the Railroad Com- 
mission, says that is “is quasi-legislative in its nature; but such authority AS CON- 
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FERRED AND LIMITED by the statute is not one of ‘the powers of the govern- 
ment’ * * * that MUST be exercised only by the legislature.” 


FLORIDA MOTOR LINES VS. RAILROAD COMMISSIONERS, 
100 FLA. 538; 129 SO. 876. 


In discussing the Motor Transportation Act (Chapter 14764, Acts of 1931) the 
Court says: 


“In administering the Act in this particular the Railroad Commission is 
therefore simply a legislative agency set up by law for the purpose of par- 
ticularizing through its administrative processes and decisions, the execution of 
a general publie purpose that has been necessarily defined in the most flexi- 
ble language. So the Commission’s conclusions when pronounced are accord- 
ingly to be construed as legislative in character. This is so although they are 
arrived at in a quasi judicial form of procedure.” 


CENTRAL TRUCK LINES VS. RAILROAD COMMISSION, 160 SO. 24 
Article XVI, Section 30 of the Constitution reads: 


“SECTION 30. The legislature is invested with full power to pass laws 
for the correction of abuses and to prevent unjust discrimination and ex- 
cessive charges by persons and corporations engaged as common carriers in 
transporting persons and property, or performing other services of a public 


nature; and shall provide for enforcing such laws by adequate penalties or 
forfeitures.” 


It goes without saying that the legislature itself, meeting for only a short time 
every two years, could not regulate public utilities; so other sections of the Constitu- 
tion which have been quoted above provide for the delegation of this power to the 
Railroad Commission. And the Commission in exercising this power under the guidance 
of statutes is acting for the legislature. The legislature itself might grant the fran- 
chises, fix the rates, and make the rules governing the service of public utilities, 
and do this after hearings before it in a body or before one of its committees. Is 
anyone denied the right to appear in his own behalf or represent others before com- 
mittees of the legislature? Can only lawyers appear before the legislature and urge 
the adoption or defeat of bills? Section 15 of the Declaration of Rights of our Con- 
stitution guarantees this right to everyone. 


One of the leading cases cited as authority for the proposition that practice be- 
fore a Public Service Commission is practice of law that only licensed attorneys may 
perform is the recent decision of the Supreme Court of Missouri in CLARK vs. 
AUSTIN, 101 S. W. (2nd) 977. The holding in that case was based entirely on the 
fact that the statute, as stated in the opinion, “ * * * defines the practice of law 
as including among other things, the appearance in a representative capacity before 
any body, board, committee, or commission constituted by law.” We have no statute 
in Florida defining what shall constitute the practice of law, nor has the legislature 
seen fit to limit or define who may or may not appear and represent others before 
it or before its agent, the Railroad Commission. We conclude, that in the absence of 
such legislation, the Commission may prescribe who may appear before it in a rep- 
resentative capacity. 


This same case of CLARK vs. AUSTIN, supra, furnishes us with ample authority 
for this conclusion. The Court says: 


“Tt (the Public Service Commission) is the creature of the legislative de- 
partment of the State exercising lawmaking powers, not judicial power in 
the constitutional sense. It owes its existence to that fact, for otherwise 
it would be unconstitutional body usurping judicial power. State ex rel. Mis- 
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was 


souri Pae. R. Co. et al. v. Public Service Commission, 303 Mo. 212, 219; 
259 S. W. 445, 447; City of Cape Giradeau v. St. Louis-S. F. Co. 305 Mo. 
590, 604, 267 S. W. 601, 604, 36 A. L. R. 1488. Its members are not required 
to be lawyers. 


“Now certainly if the Courts have inherent judicial power to regulate the 
practice of law, not’ only in cases pending in Court, but also in the everyday 
office practice of a lawyer, such as the giving of legal advice and the prepa- 
ration and execution of legal instruments which later may be involved in liti- 
gation—as many of the cases hereinbefore cited hold—then, by the same token, 
the legislative department has the inherent power to prescribe qualifications 


for those practicing before the Public Service Commission which exercises 
delegated legislative power.” 


“Here is good reason for saying the inherent power of this Court does not 
extend far enough to entitle it to hold, independent of the statute, that per- 
sons practicing before the legislature’s delegated agent, the Publie Service 
Commission, must be licensed by us. Undoubtedly this is true on the theory of 
the strict division of powers adopted in the principal opinion. It would hardly 
be contended we can make a rule permitting only licensed attorneys to ap- 
pear in a representative capacity before legislative committees investigating 
facts preparatory to the enactment of statutes. The Ohio Court of Appeals 
in Public Service Traffie Bureau v. Haworth Marble Company (1931) 40 
Ohio App. 255, 178 N. E. 703, held that practice before the Interstate Com. 
merce Commission is not practice of law, and the opinion points out that there 
are many other similar administrative bodies, State and Federal, before which 
laymen may practice.” 


CLARKE Vs. AUSTIN, 101 S. W. 995-996 


The Public Service Traffic Bureau case from Ohio, (cited in the above quotation) 
an action by an incorporated traffic bureau to recover money due under contract 


for claims prosecuted before the Interstate Commerce Commission. The Court said: 


“The proposition contended for by the plaintiff in error is that, if a cor- 
poration obligates itself to practice only before an administrative body, not 
before a judicial body, its services rendered in fulfilling the contract do not 
constitute the practice of the law, and that the true test is whether or not the 
tribunal before which the appearance is made is an administrative or judicial 
body. In this we believe the plaintiff in error is correct. We are aware that 
in recent years the Federal and State governments have devised means for the 
settlement and adjustment of disputes other than by resort to Courts of jus- 
tice. In carrying out this plan various commissions and boards have been pro- 
vided for, and established, which perform these functions, and, generally speak- 
ing, practice before these extra judicial commissions and boards is not con- 
fined to attorneys at law, as the principal reason for the creation of these 
bodies was to avoid the technicalities involved in Court procedure. 


“The Interstate Commerce Commission was designed for the regulation of 


rates charged by interstate carriers, and for settlement of disputes between 
carriers and shippers. 


“It is quite clear, therefore, that the practice before the Interstate Com- 
merce Commission is not confined to attorneys at law. There are other ad- 
ministrative boards and tribunals where the same rule prevails. Practice be- 
fore the Commissioner of Patents is not confined to attorneys at law. * * * 
Likewise practice before the Treasury Department of the United States is 
not confined to attorneys at law. * * * Similarly, practice before the United 
States Board of Tax Appeals is not confined to attorneys at law.” 
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PUBLIC SERVICE TRAFFIC BUREAU, INC., Vs. HAYWORTH 
MARBLE CO. 178 N. E. 703. 


Another very recent case cited as authority by those opposing the proposed rules 
under discussion is PEOPLE v. GOODMAN, 8 N. E. (2nd) 94, decided by the Su- 
preme Court of Illinois on February 18, 1937. The majority opinion in that case 
found a person guilty of contempt of Court for the unauthorized practice of law 
which consisted of handling and adjusting workmen’s compensation claims before the 
State Industrial Commission, and the opinion goes the whole way in holding that “the 
power to regulate and define the practice of law is a prerogative of the judicial de- 
partment * * *” and “the power is inherent in this Court to prescribe regulations * * * 
for the admission of applicants * * *,” and that even practice before administrative 
boards and commissions is subject to regulation solely by the Court. But it is signifi- 
cant that three judges dissented from this drastic holding; two on the ground that 
their views were “in conformity with repeated expressions of the Federal Judiciary, 
which has never exercised any authority or supervision over the practice before va- 
rious Federal agencies or administrative Courts or Commissions,” and the third on 
the ground that the Courts may regulate the practice of law only in the Courts 
themselves. The dissenting opinion of Justice Shaw contains an excellent discussion of 
the law as we construe it to be, at least in this State: 


“A study of the majority opinion will disclose that there is no precedent 
for its holding. The cases cited are for the most part based upon statutes 
prohibiting the unauthorized practice of law.” 


“If we say that the legislature may not tell us whom shall be admitted as 
attorneys, it follows inexorably that we cannot tell the administrative or exe- 
cutive department: whom they shall receive before their boards or commis- 
sions. We dare not lose sight of the fact that the respondent in this case is not 
practicing in this Court, nor in any Court subject to our appellate jurisdic- 
tion. If the rule. here contended for by the bar association should be fol- 
lowed to its logical conclusion, it would result in absurdities. 


“Thus, the Commerce Commission holds many hearings on rates, certificates 
of convenience and necessity, and other matters. It is the practice there, ev- 
ery day, to receive the testimony of engineers, accountants, ete., on examina- 
tion by other engineers, accounts, and others, without the appearance of any 
attorney of this Court. The Internal Revenue Department of the federal gov- 
ernment makes its own rules as to who may appear before it, and those 
rules are not based on general legal requirements, but rather on special knowl- 
edge of the revenue laws and of accounting. Those appearing before this de- 
partment advise their clients on many difficult questions of law and evidence 
which may be said to fall within the duties of an attorney, and the exercise of 
which would commonly be looked upon as practicing law.” 


“To a certain extent, and in a certain way, all of these things might be 
called ‘practicing law.’ They are not within the purview of this Court, how- 
ever, and if to be prevented or prohibited it must be under the police power, 
for the protection of the public. We have nothing to do with the police power. 
It is exclusively within the legislative field, and for legislative consideration.” 


“T take it that we have no power of punishment for contempt beyond the 
confines of our own Court or some Court over which we have appellate or su- 
pervisory jurisdiction. It may well be that we can say who shall practice in 
any Court which is subject to our appellate jurisdiction (although even this 
might be doubted on reason and authority) because we are presumably the 
fountain head and directing power of the judicial branch of our tri-depart- 
mental government. It seems to me equally clear and beyond question that 
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we have no right to invade the executive or administrative departments. The 
Industrial Commission is given power to make its own rules and I cannot 
see any possible way, short of usurpation, by which we can control those 
rules.” 


“Practicing law without a license, or holding one’s self out as a lawyer, 
when not licensed, is a public offense, is so recognized by statute passed pur- 
suant to the police power, and it is punishable by indictment the same as any 
other misdemeanor. Such conduct is not ealeulated to bring the Court into 
disrepute, nor to impair its dignity. It is merely an anti-social act against 
the whole community—it is a public offense and no more subject to sum- 
mary and uncontrolled punishment than any other crime. It seems to me that 
the respondent’s practice is inimical to the public welfare, but if so, it is for 
the legislature to prohibit and punish it, or for the Industrial Commission to 
prevent it by proper rules, which are within the power of the Commission 
to act. It seems to me outside our domain.” 


PEOPLE Vs. GOODMAN, 8 N. E. 949, 950, 951. 


What is said in the opinion quoted above with reference to the Illinois Industrial 
Commission applies even stronger to the Florida Railroad Commission under the 
Constitution and laws of our State. 


It appears to us that Bar Associations and attorneys generally in their anxiety 
over the rapid growth of administrative law, the promulgation of rules and regula- 
tions by quasi-legislative bodies, and the enforcement and settlement of disputes under 
these rules and regulations by these same bodies sitting as quasi-Courts, have gone 
too far in claiming that only attorneys may practice before such boards and com- 
missions. The fact that in their zeal they have persuaded some Courts to their views 
does not alter the principles involved. These Courts will some day have to backwater 
and yield to the, demands of the public. It was the people who demanded the estab- 
lishment of Public Service Commissions and other boards and agencies for the ex- 
press purpose, among other things, of providing informal procedure for the grant- 
ing of rights, the correction of abuses, and the settlement of certain disputes. Our 
legislature, the guardian of public welfare, has not seen fit to limit practice before 
the Railroad Commission to licensed attorneys, and no such proposal has ever been 
made to the legislature. It is even more significant that no attorney who practices 
regularly before the Commission has ever proposed such a limitation. Experience 
shows that much of the technical matters involving rates, tariffs, and accounting, can 
better be presented to the Commission by laymen trained and skilled in such matters. 
In the last analysis, the purpose behind regulations and restrictions governing those 
who practice law is to insure the proper administration of justice and to protect the 
public from abuses by those who hold themselves out to perform services of a legal 
nature. We believe that the Railroad Commission is competent to further these worthy 
objects insofar as the governing of those practicing before it is concerned. 


The proposed rules governing practice before the Commission are modeled after 
those which have long been in effect by the Interstate Commerce Commission. That 
body admits: 


(1) Attorneys at law who are admitted to practice before the Supreme Court 
of the United States or the highest Court of any State or Territory or 
the District of Columbia. 


(2) Any person not an attorney at law who is a citizen or resident of the 
United States and who shall file proof to the satisfaction of the Com- 
mission that he is possessed of the necessary legal and technical quali- 
fications to enable him to render valuable service before the Commission 
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and is otherwise competent to advise and assist in the presentation of 
matters before the Commission. 


A strict examination is made of the qualifications of those who are not attorneys 
before they are adiaitted, and we believe that such practice should be followed by 
the Railroad Commission. Corporations should be permitted to appear by an officer 
or employee, provided such officer or employee is a registered practitioner, and the 
same restriction should apply to a person or partnership appearing through an em- 
ployee. Having reached the conclusion that the Commission may govern the admis- 
sion to practice before it, it is unnecessary to discuss its power to suspend or disbar 
for unprofessional conduct or contempt when committed in connection with proceed- 
ings before the Commission. Such power is even more inherent in a body exercising 
judicial functions than is the power to admit to practice. See: STATE Vs. KIRKE, 
12 FLA. 278 and GOULD Vs. STATE, 127 SO. 309. Furthermore ,the legislature 
has expressly recognized this power in the Commission: 


“6741. (4655) POWERS TO ISSUE CERTAIN WRITS.—Said Railroad 
Commissioners, in making examination for the purpose of obtaining informa- 
tion pursuant to this act, shall have power to issue summons, subpoena, 
subpoena duces tecum or other writs for the attendance of witnesses by such 
rules as they may prescribe, and such witnesses shall receive for such attend- 
ance same fees and mileage as now allowed witnesses by law in the Cireuit 
Court, to be ordered paid by the Governor upon presentation of subpoena, 
accompanied by affidavit of the witness as to the number of days served 
and miles traveled, made before the Clerk of said Commissioners, who is 
hereby authorized to administer oaths. In case any person shall refuse or wil- 
fully fail to obey such subpoena, subpoena duces tecum or other writ issued 
by Commissioners, the said Commissioners may issue an attachment for such 
witness and compel him to attend before the Commissioners and give his testi- 
mony upon such matters as shall be lawfully required by such Commissioners ; 
to bring and produce such books or papers or documents required of such per- 
son, and said Commissioners shall have the power to punish for contempt as 
in eases of refusal to obey the orders and process of the Circuit Courts of the 
State.” 


“6743. (4657) POWER TO DECLARE AND PUNISH CONTEMPTS.— 
Every officer, agent or employee of any railroad, railroad company or other 
common earrier, who shall wilfully refuse to make and furnish any report re- 
quired by the Commissioners as necessary to the purposes: of this Act, or who 
shall wilfully and unlawfully hinder, delay or obstruct the said Commissioners 
in the discharge of their duties imposed upon them, or who shall commit in 
their presence during a hearing, investigation or examination, any act* which 
would be deemed a contempt if committed in the presence of the Cireuit Court, 
may be declared in contempt and punished as provided for in Section 6741.” 


(COMPILED GENERAL LAWS) 


It is our opinion that the Florida Railroad Commission has ample authority in law 
to admit and govern those practicing before it, and that the rules proposed for that 
purpose will allow the Commission to develop and experienced corps of practitioners 
to assist and advise it in handling the matters within its jurisdiction. 


THEO. T. TURNBULL, Counsel 
Wm. P. SIMMONS, Jr., Assistant Counsel. 


FLORIDA RAILROAD COMMISSION. 
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EDITORIALS 
THE UNUSUAL— 


It is so seldom the Editor of the LAW JOURNAL receives a comment 
on the efforts to get out a journal for the lawyers of Florida that he is 
reproducing a letter from John M. Coe of Pensacola: 


“T take this opportunity to express my sincere appreciation of the 
matter contained in the last LAW JOURNAL. The leading article 
is most helpful even to lawyers who have grown up under all of 
the later publication statutes, and the remaining matter therein 
contained indicates an awakening of the Bar to the responsibil- 
ities of its position, and suggests to my mind that we are passing 
out of what might be considered the ‘stuffed shirt’ era into a 


period of progressive and liberal thought. I trust that the tend- 
ency continues.” 


The editor wants it understood that he is not asking for compliments, 
but rather for constructive criticism. Sometimes a brick-bat is better 
than a compliment for the reason that it may carry a suggestion that 
will bring about an improvement. We would like, however, to have 


a freer expression from the Bar on the merits or demerits of the LAW 
JOURNAL. 


Constructive criticism is welcome. It will help the LAW JOURNAL to 
better serve the Bar of Florida. 
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FLORIDA STATE BAR ASSOCIATION 


Nebraska Bar Integrated by Supreme Court Rule 


Without Express Constitutional Allocation Power and Duty as to 
Bar Inheres in Judiciary—Precedent May Serve 
Neighbor State Bars 


The supreme court of Nebraska has the 
credit of being the first to recognize its 
duty in respect to bar organization and 
to exercise its power by adopting rules 
which provide an all inclusive association. 
To Mr. Robert Guinther goes the credit 
for having first advanced the doctrine 
now acted upon, in his address as presi- 
dent to the Ohio State Bar Association in 
1933. 


The new rules were filed September 20, 
1937. They were drafted and submitted 
with a petition filed in June by the State 
Bar Association. The unanimous opinion 
of the court, granting the petition, recites 
the fact that the constitution does not 
expressly “vest the power to define and 
regulate the practice of law in any of the 
three departments of government.” An 
opinion of the Misosuri supreme court 
(State v. Washburn, 167 Mo., 680 S. W. 
592) is quoted as follows: 


“All governmental powers are in their 
nature either legislative, executive or ju- 
dicial. The constitution does not undertake 
to define what acts fall within the one 
class or the other, but leaves every act 
to be classified aceording to its nature, 
recognizing that the essentials which dis- 
tinguish those that belong to one depart- 
ment from those that belong to the two 
others, are discernible to the learned mind. 
But in that article of the constitution all 
the powers of the state government are 
disposed of, and everyone who exercises 
any state governmental function is able 
to trace the source of his authority to one 
of the three departments there named.” 


Reference is had also to decisions of 
like character in Nebraska and other states, 
and notably to the recent decisions of the 


Kentucky court of appeals which base the 
present integrated state bar squarely on 
the court’s rules, made “in deference to” 
the act of legislature. (In re Sparks, 267 
Ky. 93, 101 S.W. (2nd.) 194. Common- 
wealth v. Harrington, 266 Ky. 41, 98 S.W. 
(2nd) (Ky.) 53.) 


The opinon deserves further quotation: 
Supreme Court “has Ample Power” 


“An attorney owes his first duty to the 
court. He assumed his obligation to it be- 
fore he ever had a client. His oath requires 
him to be absolutely honest even though 
his client’s interests may seem to require a 
contrary course. The lawyers cannot serve 
two masters; and the one they have un- 
dertaken to serve primarliy is the court. . . 


“The primary duty of courts is the 
proper and efficient administration of jus- 
tice. Attorneys are officers of the court 
and the authorities holding them to be 
such are legion. They are in effect an 
important part of the judicial system of 
the state. It is their duty honestly and 
ably to aid the courts in securing an ef- 
ficient administration of justice. . . 


“While this court has ample power to 
provide for an integrated bar by court rule, 
the question whether the court should in- 
voke that power for the purpose of in- 
tegrating the bar of the state is a mat- 
ter within the sound discretion of the 
court. .. 


“That the courts and lawyers have been 
subjected to public criticism is common 
knowledge. That a few unethical practi- 
tioners have degraded the public esteem of 
the bar as a whole is a fact well known 
to every lawyer. The denunciation of the 
bar by the public is based on the belief 
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that the bar could purge itself if it would, 
but that it does not wish to do so, In the 
past reliance has been placed in the bar 
associations of the state to accomplish ef- 
fective corrective results. We have over- 
looked the fact that the bench and bar 
are so intimately related that the problems 
of one are the problems of the other. 


Bar Alone Is Inadequate 


“We have come to the conclusion that 
the bar, of itself, can do little to better 
the situation. But, with a cooperating bench 
and bar, it appears to us that a more ef- 
fective and efficient regulation of the bar 
would be the result. Under the plan sug- 
gested by the petitioners it can be ac- 
complished without invoking any power 
that this court has not already exercised 
in the past and without the delegation 
of any of its judicial functions to any 
agency of the bar. The matter of the ad- 
mission, suspension, discipline and disbar- 
ment of attorneys still rests in this court, 
and this court alone. In event of a failure 
of the plan to function as hoped, it can 
be corrected. or abandoned by the amend- 
ment or revocation of the rule by the 
court in the exercise of its sound judicial 
discretion. Most courts in the past have 
shown a reluctance to act that has con- 
tributed to the criticism to which the bar 
has been subjected. 


“We feel that it is our duty, especially 
where the request comes from so large a 
majority of the bar who participated in 
the referendum on the subject, to consider 
favorably the adoption of rules providing 
for the integration of the bar of this state 
by court rule under the powers lodged in 
this court by the constitution of this state. 
The prayer of the petitioners will there- 
fore be granted.” 


The suggestion for petitioning the su- 
preme court was suggested to the Nebraska 
Bar Association several years ago by Mr. 
Justice Goss. The date of a referendum 
vote of all practitioners came later. It 
resulted in a three-fourths approval, indi- 
eating favorable opinion by a_ consider- 
able number of lawyers not association 
members. The petition was accompanied 
by draft rules which appear to have been 
accepted by the court without change. 


Organization Augmented, Not Changed 


A notable feature of the rules is that 
they make virtually no change in the or- 
ganization which they supplant. It is for- 
tunate that the association had already 
adopted mail voting for the selection of 
district members of its executive council. 
So far as members are concerned the ac- 
customed organization continues; as for 
non-members, they must conform to the 
provision for registering within sixty days, 
either as active or inactive members, the 
fees being $5 and $1 for the two classes. 
Inactive members have no vote. 


The executive council has six members 
from as many districts and three at large, 
the latter to be elected, together with the 
president and three vice-presidents, at the 
annual meetings. This feature is used in 
a few states to encourage attendance at 
conventions. The secretary-treasurer, as 
formerly, is the clerk of the supreme court. 
The rules concerning nomination and elee- 
tion cover every contingency. 


In ease the Association wishes amend- 
ments of rules they may be recomended 
to the supreme court of a three-fifths vote 
of the council or a two-thirds vote of mem- 
bers at convention, having first been sub- 
mitted a year before action. 


Disciplinary Procedure 


The provisions for dealing with com- 
plaints against members earefully 
worked out. The court will appoint in 
each judicial district a committee of not 
less than three members. If, after inves- 
tigation, the committee deems the com- 
plaint to be one requiring further action, 
it shall cause the complaint to be reduced 
to writing, with specification of facts, and 
serve a copy on the member complained 
of, who shall have the right, within twenty 
days, to file with the committee any mat- 
ter by way of defense; if the committee 
still finds reasonable grounds, it shall 
transmit all documents to the court, tak- 
ing its final action within ninety days from 
the filing of the original complaint. “Such 
complaint shall be made in the name of the 
State on the relation of the Nebraska 
State Bar Association.” 


The court may take such action as it 
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prefers on any complaint, and may direct 
a reference to a special master, with power 
to administer oaths and compel attendance 
of witnesses, and required to make a re- 
port of all evidence adduced, with exhibits, 
and findings. The court may appoint an 
attorney to prosecute. No publicity is per- 
mitted until the filing of the master’s re- 
port. The State Bar shall bear all ex- 
penses. Provision is also made for presen- 
tation of such matters directly to the court 
by any lawyer who has been complained 
ot in ease the committee finds no rea- 
sonable ground to believe that the mem- 
ber complained of is guilty, or fails to 
act within ninety days. This appears to 
be a salutary provision. 


Integration Movement Accelerated 


Copies of the opinion and rules, to- 
gether with the recently adopted supreme 
eourt rules concerning admission, which 
meet the American Bar Association stand- 
ard, were circulated by Nebraska lawyers 
at sessions of the section on bar organi- 
zation activities held during the Ameri- 
can Bar Association convention in Kan- 
sas City, and occasioned much comment. 
There were then present bar association 
officers from a number of states who had 
striven to get bar acts from their legis- 
latures, and had failed. The opinion was 
current that the action taken by the Ne- 
braska supreme court would greatly ae- 
celerate the integration movement. 


In Iowa and Kansas especially the im- 
pact will be felt. The petition now in the 
hands of the Iowa supreme court is con- 
sidered likely to be granted, for bar 
opinion in Iowa is far advanced. In Kan- 
sas the supreme court is holding a like 
petition with the expectation that a ma- 
jority of the practitioners will before long 
register opinion favorable to the state as- 
sociation’s position. In Colorado also the 
bar would prefer court rules to legisla- 
tion. It is obvious that much depends 
upon the personnel of the court as to the 
time when it may choose to take a stand, 
but the constitutional principles apply 
equally, it is believed, in virtually all 
states. In some, as in Illinois, previous 
decisions prevent recourse to legislation. 


Nebraska Lawyers in Enviable Position 


While the recently adopted rules give 
the Nebraska State Bar Association all it 
has sought, and will greatly augment its 
power for progressive work, there is far 
more to the situation than inereased pow- 
er for purging its ranks of unfit mem- 
bers. It becomes allied with the bench in 
the affirmative work of improving the 
administration of justice in all respects. 
Nebraska is already as far advanced as 
most states in this respect, but it will do 
well to petition the supreme court to set 
up a judicial council composed of judges 
and practitioners, and offer to finance the 
operations of the council. With the im- 
pending reforms in federal practice an 
opportunity is presented to every state 
bar organization. Nebraska will not keep 


abreast of its neighbor, South Dakota, 
without a judicial council and _ without 


complete judicial regulation of procedural 
rules. All these factors exist in South Da- 
kota, and precedent for the setting up of 
a council is afforded by the action re- 
cently taken in the adjacent state of Iowa 
by its supreme court, and earlier by the 
action similarly taken by the Missouri su- 
preme court. The acquisition of rule-mak- 
ing power by the judiciary is a present 
great need, and it should be accompanied 
always by the creation of a judicial coun- 
cil or rules committee. The regulation of 
procedure is as much an inherent power, 
under most state constitutions, as the in- 
herent power of the judiciary to organize 
the bar. A clear cut opinion by a su- 
preme court in support of the power to 
regulate procedure, where no constitutional 
phrasing is hostile, is greatly needed. 


The courts and the profession are held 
responsible for judicial administration. 
Without power there can be no genuine 
responsibility—Journal American Judicial 
Society. 


PRESIDENT CARABALLO ACTIVE 


President Martin Caraballo has spent 
considerable time recently moving over the 
state in the interest of the Florida State 
Bar Association. 


He has made appearances in Jackson- 
ville, Tampa, St. Petersburg, Miami, West 
Palm Beach and Hollywood. 
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PRESIDENT CARABALLO AND HIS WAHOO 


Hollywood, Florida, Nov. 12.—“They’re mine,” exclaimed Martin Carraballo, of 
Tampa, president of the Florida Bar Association, as he stepped from a fishing launch 
at Hollywood Beach Hotel, proudly showing gamey wahoo and tunas. Mr. Caraballo | 
took a few days 
from office and as- 
sociation activities 
to enjoy the hospi- 
tality of the Holly- 
wood Bar Associa- 
tion. He was guest 
of the group at a 
dinner party given 
following the fish- 
ing trip at the Hol- 
lywood Beach Ho- 
tel. 


Martin Cara- 
ballo of ‘Tampa, 
president of the 
Florida State Bar 
Association, forgot 
for a day the du- 
ties of his position 
as president of the 
State Bar Associa- 
tion and accepted 
over the week-end 
the hospitality ‘of 
the Hollywood Bar 
Association. 


The one day he 
visited at the Hol- 
lywood Beach Ho- 
tel was filled with 
activities, including 
a deep sea fishing 
trip in one of the 
hotel’s chartered 
fishing launches. A 
gamey wahoo, al- 
ways a challenging 
salt water fish, was 
included in his 
catch of the afternoon, and other prize trophies included several tunas. Oddly, his 
brother, Dr. C. J. Carraballo of Tampa, caught a blue tuna the week before while attend- 
ing the annual convention of the Florida State Dental Society at the Hollywood Beach 
Hotel when he was out with Mayor A. W. Kelner and Dr. C. Willard Camalier, president 
of the American Dental Association. 


Following the fishing trip, the State bar president was feted at a dinner party 
at the hotel given by several members of the Hollywood Association. Those attending 
included Col. and Mrs. Maxwell Baxter and Thomas F. Fleming, Fort Lauderdale; C. 
H. Landefeld, Jr., John W. Whelan, T. D. Ellis, Jr., Ella Jo Stollberg and George 
W. Leaird, all members of the Hollwood bar, besides the honor guest. 
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They Tell Me That 


We have seven candidates for three va- 
cancies on the Supreme Court. Justices 
W. H. Ellis, Rivers Buford and Roy 
Chapman, present incumbents, are in the 
race, Tom Watson of Tampa, Senator T. 
G. Futch of Leesburg, Senator D. Stewart 
Gillis of DeFuniak Springs and Judge El- 
wyn Thomas of Ft. Pierce have announced 
their candidacies. 


Two Titusville attorneys were recently 
honored similarly. Judge Millard B. Smith 
was elected head of the alumni association 
of Stetson University, and L. C. Crofton 
was elected president of the alumni asso- 
ciation of the University of Florida. 


H. P. Adair of Jacksonville has been 
appointed by Governor Fred P. Cone as 
a member of the Board of Control, suc- 
ceeding George H. Baldwin. 


Jas. D. Bruton, Jr., has been appointed 
Judge of the Municipal Court of Plant 
City. Mr. Bruton was a member of the 
House of Representatives in 1935 and la- 
ter Assistant County Solicitor of Hills- 
borough County. 


Walter G. Ramseur has been named 
chairmen and E, B. Ellis a member of 
the Housing Authority in St. Petersburg. 
Both men are members of the St. Peters- 
burg Bar Association. 


In addition to the appointment of Flor- 
ida lawyers on Committees of the Amer- 
ican Bar Association reported in the last 
Law Journal, the following appointments 
have been brought to our attention: 


John Dickinson, St. Petersburg, on 
American Citizenship; W. G. Troxler, Mi 
ami, Federal Taxation; E. Dixie Beggs, 
Jr., Pensacola, Jurisprudence and Law Re- 
form; Ed R. Bentley, Lakeland, Publica- 
tions; Thomas J. Ellis, Miami, profession- 
al Ethies and Grievances; A. Pickens 
Coles, Tampa, Unauthorized Practice of 
Law; Giles J. Patterson, Jacksonville, Co- 
operation Between the Press, Radio and 
Bar. 


Changes in Law Firms 


Dave Sholtz, former Governor of Flor- 
ida, with law offices in the Graham Build- 
ing, Jacksonville, has opened a Washing- 
ton office in the Woodward Building 
where he spends the major portion of his 
time. 


J. E. Yonge and Thomas H. Anderson 
have announced the formation of a part- 
nership for the general practice of law 
under the firm name of Yonge & Anderson 
with offices in the Ingraham Building, 
Miami, Florida. 


Herman Ulmer and Charles Murchison 
of Jacksonville with offices in the Barnett 
National Bank Building in announcing 
the death of their senior partner, Wm. 
T. Stockton, state that they will continue 
to practice under the name of Stockton, 
Ulmer & Murchison. 


William D. Hopkins and Julian R. Al- 
ford have announced the formation of a 
partnership for the general practice of 
law under the firm name of Hopkins and 
Alford, Tallahassee. 


Eldridge Hart, Winter Park, has an- 
nounced the opening of law offices at 
Washington with offices in the Bowén 
Building to facilitate his practice in tax 
matters. 


NEW LAW EXAMINERS SERVE 


The recent examination held for appli- 
eants to practice law in Florida saw sev- 
eral new faces on the State Examining 
Board. 


D. Neil Ferguson of Ocala is the chair- 
man of the board, the other members being 
Joe Hill Williams, Lake Butler; John 
Lewis Reese, Pensacola; George R. Raney, 
Sr., Tampa; N. Vernon Hawthorne, Mi- 
ami; R. A. MecGeachy, Milton; H. P. 
Osborne, Jacksonville; Sam H. Mann, St. 
Petersburg; and Alfred A. Green, Day- 
tona Beach. 


Halsted L. Ritter, formerly Federal 
Judge, has resigned as a member of the 
Florida State Bar Association. 
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SPECIAL DIVORCE CASE RULES 


The Judges in the Tenth Judicial Cir- 
cuit have promulgated a special order 
containing special rules for the trial of 
all divorcee cases in that cireuit which in- 
cludes Polk and Highlands Counties. 


The court has named several attorneys 
in each town to serve as special masters 
under the new rules. These masters are 
not only to take testimony, but are to 
make findings and to see that all neces- 
sary steps are taken and that the proper 
public records are made. 


WARNING 


The A-B Register of Selected Insurance 
Counsel with offices at Cedar Rapids, 
Iowa, have written the Editor of the Law 
Journal to warn the lawyers of Florida 
against solicitation by one A. L. Smock, 
purporting to be on behalf of that com- 
pany. 

The company states that Mr. Smock is 
in no way connected with the company 
and that any solicitations by him for this 
company are made with fraudulent intent. 


CHIEF JUSTICE ELLIS RETIRES 
FROM CAMPAIGN 


The Daily Press has carried an an- 
nouncement from Chief Justice W. H. 
Ellis that because of a serious impair- 
ment of his eyesight he has withdrawn 
from the campaign to sueceed himself. 


22 PERSONS PASS STATE 
BAR TESTS 


Twenty-two applicants at the October 
examination, including the writer, Charles 
Francis Coe of Hobe Sound, were ad- 
mitted to the Florida Bar recently. 


The state board of law examiners an- 
nounced the list, composed entirely of 
men. Twenty failed to pass, including 
two women candidates. 

The successful applicants: 


Coe, Miles S. Bray ;}of Washington, 
Birt Byrd of Jacksonville, Thomas Edwin 
Bracken of Silver Springs, Md., Kenneth 
Ballinger of Tallahassee, D. Harvey Blair 
of West Palm Beach, Stanley M. Becker- 
man of Miami Beach, John Eliga Bollinger 
of West Palm Beach, Arthur Gerrard 


Flynn of Miami Beach, William Warnock 
Gibbs of Jacksonville, Gerald R. Green, 
J. E. Kelly, John G. Green, Russel Has- 
kins, all of Miami, John S. Leach of 
West Palm Beach, Joseph Anthony Lo- 
pez of Coral Gables, David Lemelman of 
Miami, John Warren Lee of Jacksonville, 
William K. Mayes of Washington, Robert 
Gamble Mann of Jacksonville, Arthur L. 
McCarary of Washington, H. Root of Vero 
Beach, Rufus M. Yent of Tallahassee. 


BOOK REVIEWS 


THE HAND OF HAUPTMANN 


If you entertain any doubts as to the 
guilt of Bruno Hauptmann in the Lind- 
bergh case you should read the new work 
by J. Vreeland Haring, Park Row Build- 
ing, New York City, with a winter home 
at Winter Haven, Florida, entitled “The 
Hand of Hauptmann.” In this book a 
handwriting expert tells the story of the 
Lindbergh ease. 


The book is divided into two parts, 
the first is the narrative of the crime 
setting up the details of the kidnaping, 
the nursery note, search, various hoaxes, 
finding of the body, the arrest, the actual 
trial, verdict, various appeals and_ the 
execution. 


The second part is a careful and scien- 
tific analysis of the handwriting proof. 
The book is illustrated profusely with 
numerous plates showing the various con- 
ceded writings of Hauptmann, the request 
writings, the nursery note, the sleeping 
suit notes and other handwritings that 
figured in the case. While applied to the 
Hauptmann case the second part of the 
book is a worthwhile compendium on the 
important subject of handwriting proof. 


Here is found a discussion of the known 
writings of ISIDOR FISCH. We find 
here the notorious “Faulkner” letter. We 
also find carefully examined here the two 
appeals to the Governor made by the con- 
demned man just before the execution. 


It is the fault of most treatises on hand- 
writing analysis that they are primarily 
writen for experts. But here the author 
has presented the subject in a simple, di- 
rect manner, avoiding all technical or am- 
biguous terms, assisting the reader by the 
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use of many clear illustrations. The re- 
sult makes this book not only instructive, 
but also most interesting reading. 


Added to this, the factual narrative of 
the case, a story which, in sheer drama 
and suspense, ranks as one of the most 
fascinating studies in crime of all times, 
precedes the comparison and greatly fa- 
cilitates its application. 


“The Hand of Hauptmann” consists of 
362 excellently printed pages. It is pub- 
lished hy the HAMER PUBLISHING 
COMPANY, PLAINFIELD, NEW JER- 
SEY. PRICE $3.50. 


Mr. Haring, the author, is a handwrit- 
ing expert with half a century of exper- 
ience, who testified in the tamous Scotts- 
boro ease, in the Hall-Mills murder trail, 
the Haden Clarke murder ease in Florida, 
the $400,000,000 Duke will case, the “Black 
Tom” arsenal explosion case and in the 
Seabury Investigation. He is apparently 
well qualified to handle a_ subject with 
which he has done well. 


NEW ANNOTATED FLORIDA PRAC- 
TICE RULES VALUABLE WORK 


The new annotated Florida Practice 
Rules edited by Winston E. Arnow of the 
Gainesville Bar and published by the Har- 
rison Company is an invaluable volume 
for Florida lawyers. 


The work dedicated to the memory of 
the late Justice Fred H. Davis has 442 
pages and contains: 


(1) The Rules of Practice for the Gov- 
ernment of the Trial Courts of Record of 
Florida in Common Law Cases as adopted 
April 27, 1936, and amendments thereto; 


(2) Rules of Practice for the Govern- 
ment of the Cireuit Courts of Florida in 
Equity; 

(3) Rules of Practice for the Govern- 
ment of the Supreme Court of Florida; 


(4) Rules of the U. S. District Court 
for the Northern District of Florida; 


(5)Rules of the U. S. District Court 


for the Southern District of Florida; 


(6) Rules of the U. S. Cireuit Court 
of Appeals for 5th Cireuit; 


(7) An appendix of miscellaneous mat- 
ters including forms, ete. 


The rules applying to the Florida State 
Courts are all annotated. This is a com- 
pact volume of indispensable material for 
the pleader and trial lawyer. 


Not only is there a duty resting upon 
Bar associations to improve legal pro- 
cedure, but there is an obligation to the 
public, to the court, and to the other mem- 
bers of the bar, resting upon each indi- 
vidual lawyer, to improve methods of 
practice. This obligation of the individual 
attorney is not discharged by sitting idly 
by and permitting others to do the work. 

—Albert Fauleoner. 


JACKSONVILLE’S 
ue LARGEST and 
PEE FINEST HOTEL 
300 Rooms 
300 Baths 


Charkie Gris 
e@ Conveniently located in the 
business, shopping and 
theater district. Every room an outside 
room with private bath,(no court) 
circulating ice water, radio, fan a 
bed reading lamp. Suites of parlor, 
oom ani . Superior cuisine 
in Carling Grill, and in the Tavern. 
All Outside Rooms---No Court 
Circulating Ice Water in every room 
77 Rooms-- Single with Private Bath $2.00 
44 Rooms - $2.50 55 Rooms - $3.00 


66 Rooms - $3.50 23 Rooms - $4.00 


11 Suites: Parlor Bedroom & Bath - $6.00 
24 Sample Rooms with Private Bath $4.00 


Slight Increase in Rates for Double Occupancy 
Very Attractive Weekly and Monthly Retes 


A Robert R. Meyer Hotel 
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LOCAL BAR ASSOCIATIONS 


ST. PETERSBURG ELECTS ELLIS 


The St. Petersburg Bar met on Decem- 
ber Ist and unanimously elected E. B. 
Ellis as president. Lineoln C. Bogue, treas- 
urer, and Mercer Brown, secretary, were 
named without opposition to sueceed them- 
selves. 


Victor Wehle was elected vice president, 
and James Booth, Lewis Wray, Raney 
Martin and B. T. Sauls were elected to 
the executive committee. H. L. MeGloth- 
lin, the retired president, will also be a 
member of the executive committee. 

Cody Fowler, past president of the 
Hillsborough County Bar Association, was 
the principal speaker, using as his sub- 
ject “The Lawyer of the Past, Present 
and Future.” 


TWELFTH JUDICIAL CIRCUIT 
BAR 


The lawyers of the Twelfth Judicial 
Cireuit met in Bradenton on October 30th 
and voted unanimously to empower Judge 
W. H. Tucker, president of the Manatee 
Bar Association, to name a committee to 
perfect organization of a bar association 
covering the 12th Judicial Cireuit. 

The bar had as its guests Supreme 
Court Justices Ellis, Buford and Chap- 
man. 


ORANGE COUNTY BAR ELECTS 


Warren B. Parks was elected president 
of the Orange County Bar Association at 
the annual meeting on November 29th. 

Robert L. Hodges was elected vice pres- 
ident and H. N. Roth, Herschel Moats 
and Campbell Thurnal were elected on the 
executive committee. 


Three Judges of the Florida Supreme 
Court were present for the meeting, Jus- 
tices Ellis, Chapman and Buford. 

Three Cireuit Judges were also in at- 
tendanee, Judges Frank Smith, Mullard 
Smith and Elwyn Thomas. 

H. S. B. Hammond is the retiring presi- 
dent. 


LAKELAND BAR 


The Lakeland Bar Association has re- 
cently had several meetings and _ has 
adopted a schedule of minimum fees which 
is now in force. The schedule of fees is 
being studied by the Polk County Bar 
Association with a view of making it coun- 
ty-wide. 


ST. PETERSBURG-CLEARWATER 


The St. Petersburg and Clearwater Bar 
Associations met at St. Petersburg on No- 
vember 10th with a large attendance. 


John Edgar Phillips, member of the 
Clearwater Bar, was the principal speak- 
er at the meeting, devoting his address 
to the praise of the character and attain- 
ments of the late Justice Fred Davis. He 
urged the establishment of an educational 
fund in the Justice’s memory. 


The St. Petersburg Bar nominated E. 
B. Ellis for the presidency. 


TAMPA-HILLSBOROUGH BAR 


Tampa and Hillsborough County Bar 
Associations which have existed separately 
for several years have merged and will on 
December 10th select their new officers. 


Twenty candidates have been selected 
from the full membership and the nine 
receiving the highest number of votes will 
form the executive committee. The one re- 
ceiving the highest number of votes will 
become president and the next largest vice- 
president. The seecretary-treasurer will be 
selected by the executive board. 


The twenty candidates are as follows: 
J. M. Allison, W. C. Brooker, J. D. Bru- 
ton, Jr., L. W. Cobbey, H. H. Cole, Cody 
Fowler, L. A. Grayson, B. G. Henson, 
John R. Himes, W. F. Himes, Laban G. 
Lively, E. W. Monrose, Jr., L. L. Parks, 
Frank T. Phillips, Herbert S. Phillips, 
Maynard Ramsey, J. W. B. Shaw, C. L. 
Sparkman, C. F. Thompson and J. F. 
Umstot. 
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MEMORANDUM OF LOCAL BAR ACTIVITIES 
ENTERED FOR THE MITCHELL PRIZE 


The following were the entries of local Bar Associations for the Mitchell prize of- 
fered through the American Bar Association for outstanding service. Ed R. Bentley, 
Secretary of the Florida State Bar Association was one of the committee of judges. 
The Association of the Bar of the City of New York won the prize with favorable men- 
tion going to Dallas, Los Angeles, Dodge County (Nevada), Dade City (Florida), Kan- 
sas City, Lubboux (Tex.) 


1. The Women’s Bar Association of Illinois has set up an emergency fund, 
consisting of a certain percentage of receipts from dues. This is administered by a 
small committee without any publicity, and is designed to take care of members in fi- 
nancial distress. This Association has always taken an interest in the Juvenile Court 
of Cook County, and in the last year has drafted and are promoting a bill to raise the 
age of criminal responsibility in Illinois from ten to seventeen years of age. The Asso- 
ciation distributed a supplement to the Women’s Bar Journal, containing a directory 
of all women attorneys in Illinois, giving dates of admission to the bar, degrees, public 
offices and positions held. This was distributed gratis. 


2. The Lubbock County Bar Association (Texas), in order to counteract a lack 
of unity and a feeling of scepticism towards Bar Associations generally, through some 
of its younger members organized a bi-weekly luncheon club, at which discussion was 
open, free and unrestricted. From a small beginning it has grown in size, until there 
is a feeling of friendship among the forty-eight lawyers in the county. Among the 
recommendations of the luncheon club are the following: 


(a) Resolution to the State LegisJature to enact an integrated bar bill. 


(b) Appoint a committee to investigate and report cases of violation of the 
practice act. 


(c) Appoint a committee to investigate the condition of the docket of the State 
Supreme Court and make recommendations to form the basis of a resolution to the 
Texas Bar Assciation. 


(d) Resolution to the Texas Bar Association, Texas Civil Judicial Council and 
State Legislature recommending that the number of notaries public be curtailed to not 
more than one per thousand population; that a strict check of the records of notaries 


be made each year; that the activities of notaries public be confined to acts which do 
not amount to practicing law. 


These recommendations all met with favorable approval by the Texas Bar Asso- 
ciation. 


3. The Jefferson County (Illinois) Bar Association adopted a resolution on the 
Unauthorized Practice of the Law, and had it published on the front page of a local 
newspaper. In addition, the Association plans to have cards printed with the Resolu- 


tion placed at various public points, and if necessary will take legal steps to prosecute 
offenders. 


4. The Toledo (Ohio) Bar Association has devised a plan of memorial exercises 
to honor deceased lawyers. It was begun in 1934, and has been held annually since 
then. The exercises consist of a short service in a local church, which includes an invo- 
cational prayer, address and benedictional prayer, with a reading of separate memorials 
for each lawyer who has passed away during that particular year. A personal invita- 
tion is extended to members of the families of deceased lawyers, and proper publicity 
is given the event in order that all lawyers may attend. In event the list of deceased 
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is too lengthy in any one year, a booklet of memorials containing a foreword by the 
Committee, a program of the services, and a separate memorial on behalf of each de- 
ceased lawyer is prepared and given to members of the families. 


5. The Brooklyn Bar Association sponsors an all-day golf tournament and out- 
ing for members and guests. Suitable prizes are awarded, luncheon and dinner are 
served, and entertainment provided. Non-golfers are also weleome, as the primary ob- 
ject of the outing is sociability among the members. 


6. The Los Angeles (California) Bar Association has inaugurated a unique serv- 
ice to the public. It has a registration list of attorneys practicing not less than five 
years, divided into thirty-nine branches, the lawyers registering in as many branches 
as desired. When a person needs a lawyer, he has only to inquire of the Bar Associa- 
ton and will be directed to an attorney specializing in the branch most suited to his 
need. Some of the branches are accounts and accounting, adoption of children, bank- 


ruptcy practice, criminal law, municipal and corporation bond issues, patent and copy- 
right taxation, water rights, ete. 


7. The Dodge County (Nebraska) Bar Association has appointed an abstract 
committee consisting of three members. This committee drew up resolutions reeomemnd- 
ing that certain technical objections raised by title examiners be waived, which resolu- 
tion was adopted by the Association. Where an examining attorney raised objections 
which the seller’s attorney feels may be waived, the subject is discussed at a luncheon 
meeting, at the seller’s attorney’s expenses. Where the committee sees fit a resolution 
is passed setting forth the reasons for waiving the objection. This may be appended 
to the examiner’s report for his own protection. This plan often results in very ma- 
terial savings to the seller for real estate. 


8. The distastrous flood of 1937 proved the means by which the Gary (Indiana) 
Bar Association made a most commendable addition to bar association activities. The 
Gary Bar Association forwarded to the Clark County (Indiana) Bar Association, Jef- 
fersonville, its check for $38.00 to assist in relief work necessitated by the flood which 
completely wiped out most of the law offices. In addition to this eash gift, the mem- 
bers of the Gary Bar Association collected a truck load of office equipment consisting 
of chairs, desks and law books of all kinds, which items were transported to Jeffer- 
sonville to help fil! the gap made by the flood. This relief work was the result of 
voluntary contributions on the part cf members of the Gary Bar Association. 


9. The Association of the Bar of the City of New York in the past year procured 
the appointment of one of its able and courageous members, Thomas E. Dewey, to 
head the investigation and prosecution of criminal racketeers who prey upon business 
in New York City. While this investigation is only in its infaney, its work ean be 
traced in the press. This Association also assisted in setting up an accident fraud bu- 
reau in the District Attorney’s office to counteract frauds in personal injury suits and 
wholesale solicitation known as “ambulance chasing,” which cause much humiliation 
to the profession as well as expense to the taxpayer. The excellent work of this 
bureau is evidenced by the fact that there have been some 83 convictions, 9 of whom 
were lawyers, 9 doctors, 20 runners and 43 fake personal injury claimants. In ad- 
dition, 10 lawyers have voluntarily resigned from practice as a result of the work of 
the bureau, while the cases of 74 lawyers have been referred to the Grievance Com- 
mittee of the Association of the Bar of the City of New Yerk. To insure the perm- 
aneney of this cleansing work, a regular accident fraud bureau is to be established 
in the office of the District Attorney. 


10. The Cass County (North Dakota) Bar Association met weekly during the 
early part of 1937 for the purpose of discussing legislation pending or passed by the 
State Legislature. From time to time association members who were also members of 
the State Legislature were present and made reports of matters pending in the assem- 
bly, and thus kept the lawyers abreast of current legislation. The Association secured 
publication in newspaper form of all emergency measures and a brief summary of all 
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laws passed, for distribution among its members. 


11. The Tulsa (Oklahoma) County Bar Association appointed a committee to 
take action concerning judicial salaries which were grossly inadequate, and to study 
the question of an improved method of selecting judges. As a result of a vigorous 
campaign in the Oklahoma legislature conducted by the salaries committee, the re- 
muneration of the Supreme Court and Criminal Court Justices, the Tulsa County Dis- 
trict Judges, the Common Pleas Judges and the County Judge was increased. The Asso- 
ciation also adopted an advisory minimum fee schedule drawn up by a specially ap- 
pointed committee. 


12. The Oakland County (Michigan) Bar Association is giving considerable at- 
tention to the unauthorized practice of the law, and has caused a committee to pre- 
pare a pamphlet on this important subject called “What You May Legally Do.” It 
has been mailed out to over two thousand Notaries, real estate men, ete. and is to be 
followed up by action against offenders. This Association has regular monthly meet- 
ings on the first Monday of each month, at which there is a paper on a timely sub- 
ject and also open discussion. 


13. The Dade County (Florida) Bar Association sponsored and succeeded in 
having passed in the State Legislature severai articles of legislation, two of which are 
worthy of note. The first of these provided for the creation of a law library to be 
maintained in the County Court House at Miami, the expenses being deducted from 
the county occupational license tax. Thus, a library of some five thousand volumes 
has been placed at the disposal of the members of the bar. The second item of legis- 
lation was aimed at relief for clients seeking aid without funds to pay the attorney. 
This act abolished the requirement of an advance against costs, and provided that the 
actual expenses incurred by court officers in such eases, for example, in procuring 
service, be born by the general funds of the County to be repaid from recovery. 


14. The Bar Association of the City of Cambridge, (Massachusetts) brought a 
bill in equity against a layman who had been representing clients in Court under a 
power of attorney. Since the beginning of this suit, the practice of the law has beer 
defined and the law changed. 


15. The Davidson County (Tennessee) Lawyers Association, through its recently 
inaugurated monthly meetings, achieved some very satisfactory results. A committee 
on minimum fees made a complete report which was adopted. A committee on un- 
warranted and illegal practice of law is at work against several violators. A commit- 
tee on legal aid, in conjunction with social agencies, has done some very constructive 
work. In addition, the association has sponsored clean elections and has been instru- 
mental in the passage of a voting machine law and in having our County Court pass 
appropriate measures to buy voting machines for Nashville and Davidson County. 

16. The Lawyers Association of Kansas City (Missouri) determined that it should 
actively lend support to the enactment of a modern constructive bill for permanent 
registration. To this end a committee was appointed to analyze the bills offered in 
the legislature, to make suggestions as to objectionable features in each bill, to suggest 
amendments and suport the enactment of the best bill offered. This commitete prepared 
« eareful analysis of each bill for distribution among the legislators, made many trips 
to the Capitol and had conferences with the Governor. Through this committee’s work, 
the Association was largely responsible for the passage of a permanent registration law. 
At a special meeting the Association adopted a resolution dealing with fraud trials 
growing out of fraudulent practices carried on at a general election, and appointed a 
commitee to confer with local law enforcement agencies with a view to effecting en- 
forcement and to offer the assistance of the association. 

Through the vigorous opposition of the committee appointed by the Association, 
a bill in the State Legislature repealing the existing statutes as to disbarment of at- 
torneys was defeated. 

17. The Dallas (Texas) Bar Association submitted seventeen different items. See 
report for details. 
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THE FORUM 


THIS IS YOUR FORUM—USE IT! 


The Law Journal invites members of the’ Bar to send in for publication, brief 
comments upon any subject of interest to lawyers—for example: New laws, defects 
of law or procedure; abuses or injuries arising from the operation of existing laws, 
rules of regulations. Such comments, if suitable for publication, will be printed in 
The Law Journal from time to time. 


WAS THE CONSTITUTION FRAMED BY LAYMEN? 


By LOYD WRIGHT, President L. A. Bar Association 


The President, in his Constitution Day radio talk, said that our Constitutoin is 
a layman’s document and not a lawyer’s contract. 


Since the U. S. Sesquincentennial Commission, created by Congress to sponsor 
a nation-wide observance of the 150th anniversary of the formation of the Constitu- 
tion, is making a strong appeal to Bar associations for their cooperation, it is proper 
that we should look into the record to ascertain to what extent lawyers took part in 
the convention that framed and adopted the Constituion. 


Of the 55 men who made up the membership of the Convention and who, in vary- 
ing degrees, contributed to the framing of the Constitution, 34 were lawyers, or men 
who had studied law, some of them at the Middle Temple in London. Six of these 
lawyers had been or were to be State Attorney Generals, five chief justices of State 
Supreme Courts, four chancellors, two judges of lower courts and five justices of the 
Supreme Court of the United States, of whom one of the latter was to be chief justice 
and another, after a term as associate justice, was to be rejected for the higher office 
by the Senate. 


Eight of the 55 delegates to the Convention were merchants or financiers; six 
were planters, in addition to carrying on legal and other activities. There were two 
physicians, two former ministers, and one present and one future college president. 
Journalism was represented by the distinguished Benjamin Franklin. 

LAWYERS 


James Madison, who almost universally is referred to as “The Father of the 
Constitution,” and chief author of the Virginia Plan, which in the Conventoin of 1787, 
became the basis of its work and results, was a lawyer. In the Ratification Contest 
Madison shared with Hamilton, another lawyer, and Jay, in the writing of that bril- 
liant series of essays which appeared in a New York journal, and which afterwards 
were collected under the title “The Federalist.” Hamilton is credited with writing 55 
of the 85 essays. 


Gouverneur Morris, of Pennsylvania, was a lawyer. He is credited with the final 
work of revising and polishing the language of the Constitution. His was a most eon- 
spicuous part in drafting the great document. There were other distinguished lawyers 
including Rufus King, of Massachusetts; William Samuel Johnson and Roger Sher- 
man, of Connecticut; William Livingston, of New Jersey; David Brearley and William 
Paterson, of the same State; Jared Ingersoll and James Wilson, of Pennsylvania; 


392 FLORIDA LAW JOURNAL 


George Read, Gunning Bedford, Richard Bassett and John Dickinson, all of Delaware. 


Among Virginia’s representatives was John Blair, distinguished lawyer who later 
became associate justice of the Supreme Court; South Carolina’s John Rutledge, Charles 
Cotesworth Pinckney, Charles Pinckney, and Pierce Butler; Georgia’s William Few and 
Abraham Baldwin. These lawyers were among the signers of the Constitution. There - 
were other lawyers who sat in the convention, took active part in the debate but who 
were not among the signers. 


Is it conceivable that 34 lawyer-members of the Constitutional Convention took 
no part in the actual writing of the Constitution; that they sat aside and allowed the 
merchants and planters to supply all of the clear, concise language for which that 
great document is justly framed? 


LAWYERS WILL BE FACETIOUS 


Editors Note: I think that this might well be followed or preceded by something 
like this: 


The author of the following says that under the Social Security Act he 
bears and is now known as: No. 261-01-4812. However, for the time it may 
be more convenient to the reader to include here his former designation— 
Robert H. Anderson. 


An ACT to Declare and Clarify the Existing Law of the United States in Respect 


to the Powers of the Executive, Legislative and Judicial Branches of the 
Government. 


Be it Enacted by the Senate and House of Representatives of the United 
States of America in Congress Assembled 


SECTION 1. That all governmental power of the United States is hereby in- 
vested in the President of the United States. 


SECTION 2. That hitherto independent offices are hereby placed under the 
exclusive control of the President and he shall have the power to change or abolish 
them at will and to provide for the compensation of their officers and employees. He 
shall have the power also to create such other offices and provide for their terms, 
duties and compensation as he shall see fit. 


SECTION 3. The President shall have the right to appoint such addditional 
justices of the Supreme Court and judges of inferior courts as he shall consider 
proper without regard to their number and to fix their compensation and to retire, 
at such times and on such terms as he shall think fit, any of such justices or judges, 
whether they shall have been appointed before or after the passage of this act. The 
Senate hereby confirms each and every appointment made hereunder. 


SECTION 4. The Congress hereby renounces its legislative powers in favor of 
the President. He shall have the right, by executive order, to make any law which 
the Congress heretofore may have made, or he shall have the right to summons the 
Congress to assemble and require it to enact any such legislation. 


SECTION 5. The Congress shall hold its sessions at such time as the President 
shall elect and at such other times as it may choose unless in conflict with the Presi- 
dent’s executive order. The President shall have the right to dissolve the Congress 
at any time and it shall not reconvene except upon his approval. Every member of 
the Congress shall have the right to speak and write his sentiments freely and with- 
out restraint in support of any proposal that the President shall submit. The Congress 
shall consider and pass at each session such laws, resolutions and proposals as the 
President shall direct. Each senator and member of the House of Representatives 
may continue as heretofore to distribute among his constituency such copies of speeches, 
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literature and seeds as he shall please but no literature derogatory to the President 
nor disparaging to his programs shall be disseminated by them. 


SECTION 6. The Congress shall have the right to appropriate any sum of 
money not in excess of $100.00 for any public purpose. Administrators and Directors 
of Public Works, ete., are authorized to appropriate necessary sums, for carrying on 
the programs of their several departments, not in excess of $1,000,000,000.00. All 


sums for whatever purpose appropriated in excess of $1,000,000,000.00 shall be upon 
the order of the President only. 


SECTION 7. If any court, or any judge thereof, shall hold that any act of 
Congress or any executive order of the President is unconstitutional or void, the 
President shall have the right to reexamine the same or to require the Congress to re- 
enact it and if, after such reexamination or reenactment, it shall have his approval, it 
shall become the law of the land notwithstanding the decision of such court or judge 
or anything in the Constitution or Bill of Rights to the contrary. 


AN EDITORIAL SYMPOSIUM 
FROM THE STATE PRESS 


HUMAN VERSUS PROPERTY 


There was lamenting at the recent con- 
vention of the American Bar Association 
because the legal profession has fallen 
in publie esteem. Many lawyers think the 
President has turned upon their profes- 
sion the heat of a publie scorn that once 
made life unpleasant for the bankers. 


The gentlemen of the bar should give 
thought to the fact that bankers have 
staged a comeback in publie esteem 
largely through the efforts of the ad- 
ministration they dislike. Insurance of 
bank deposits has removed the fear of 
depositors they may lose everything in a 
bank failure. Stricter regulation of bank- 
ing and stock exchanges has given the 
people confidence that their money will 
not be risked in speculation. 


Our banking system now serves better 
than ever before the needs of the public. 
The public, however, still has the notion 
that the court system and the bar don’t 
measure up to their responsibilities. Dean 
Albert J. Harno of the law department 
of the University of Illinois discusses the 
“anti-lawyer reaction” frankly. He thinks 
the schools and profession have produced 
a type of lawyer who is “an effective per- 
former on issues involving legal doctrine, 
but one often lacking in an understand- 
ing or appreciation of broader social 
problems.” 


The issue of property rights versus hu- 
man rights could well be made a major 
subject of discussion at all conventions 
of bar associations, When lawyers under- 
stand better the social problems that lie 
between human rights on the other, their 
profession will regain some of its lost 
prestige—Tampa Tribune. 


SUPREME COURT DEADLOCKS 


Heading its comment with the provoca- 
tive line: “Florida Needs an ‘Odd Man’,” 
the Miami News goes into brief summary 
of the situation created by repeated tie 
votes in the supreme court. 


Says the News: 


“This confusing legal season has brought 
more than the usual meteor shower of di- 
vided decisions by the Florida Supreme 
court. Most important and _ confusing 
among them has been the 3-3 deadlock 
on county diversion of road and bridge 
revenues. Now comes another divided rul- 
ing on a matter concerning the state’s 
mileage tax on trucks. 


“When the Supreme court divides evenly 
the verdict of the lower trial court is up- 
held. This means that the final decisions 
often rest, not with the supreme court to 
which citizens look as their final resort, 
but with the county judges who send the 
cases up. 


“This is an unfair and confusing con- 
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dition. It is time embarrassing deadlocks 
be rendered impossible by providing a 
seat, through constitutional amendment, 
for a seventh supreme d¢ourt judge.” 


The question is one Florida voters may 
well ponder with a view to bettering con- 
ditions.—Sarasota Herald. 


CRACKDOWN ON LAWYERS 


An important part of the business of 
eracking down on racketeers is the job 
of cracking down on crooked lawyers. 
The appellate division of the New York 
Supreme court recently performed that job 
in fine style by disbarring Attorney J. 
Richard Davis, who had been the late 
Dutch Schultz’s lawyer. 


Any man accused of crime has a right 
to hire a lawyer, of course, and that law- 
yer has a right to defend his client. But 
it seems that Schultz used to hire his 
lawyer in advance; Davis accepted his re- 
tainers and agreed to defend him before 
the crimes against whose consequences he 
was to defend him had even been com- 
mitted. 


The court properly remarks that such 
a system makes a lawyer a silent partner 
in crime and encourages the perpetuation 
of erime. And while the number of un- 
scrupulous lawyers who operate on such 
a basis is very small, such men are an 
important part of the underworld struc- 
ture. If they can be driven out of the 
profession they disgrace, the winning of 
the war on commercialized crime will be 
just that much easier.—Sarasota Tribune. 


CRITICIZING THE COURT 


“Mean and unjust criticism” of the Flor- 
ida Supreme court is decried by Chief Jus- 
tice William H. Ellis in a speech made 
on the eve of announcements from him 
and two others of the court that they 
will seek re-election. 


With his plea that the court be ex- 
empted from such unkind words as may 
fall within the above category we are in 
hearty accord. In fact, we believe the 
court should be given every possible im- 
munity even from criticism that is neither 
mean nor unjust, because the members of 
that high tribunal are entitled to the bene- 


fit of public esteem by the very nature 
of their office. 


But Justice Ellis by inference would 
eall all erities of the court as “mean and 
unjust.” The time the circumstances of 
uttering the appeal for tolerance, and the 
belief that subsequent political activities 
will yield some degree of criticism would 
incline one to the belief that Justice Ellis 
would like to free his court from any ver- 
bal attacks. 


With that we cannot fully agree, The 
framers of our constitution decided that 
justices of the Supreme court, like mem- 
bers of the executive and the legislative 
arms of government, ought to answer to 
the people at the polls for the conduct in 
office. Supreme court judges are not 
cloaked with any divine immunity from 
public censure, even though a few of them 
may imply as much in browbeating the 
lawyers who must appear before them. 


If the record of Florida’s justices is 
such that it will not stand the spotlight 
of political accusation, then perhaps there 
is need for a change. We do not think 
such is the case. When and as crities of 
the court appear on the hustings and 
voice their criticisms, we have full faith 
that the incumbents of Florida’s Supreme 


court will be able to answer.—Miami 
Herald. 


SHOULD WE ELECT OUR SUPREME 
COURT JUDGES? 


Three candidates have announced for 
Florida Supreme Court judgeships. Two 
are for re-election and one for the seat 
filled by Roy M. Chapman, appointed to 
office by Governor Cone following the 
death of Justice Fred Davis. 


Should State Supreme Court Justices be 
elected or appointed? We believe more 
qualified men would sit on the bench were 
they appointed. And this in no way is 
meant to be critical of present incumbents. 


In an election, is the best qualified man 
elected, or is it the man who makes the 
best speech, or appeals to the greatest 
number of voters? The latter is generally 
the case, yet the victor may be far less 
capable than the defeated. After the elec- 
tion, is a judge influenced in his duty 
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by what might happen in future cam- 
paigns? 


Putting the appointment in the hands 
of an individual is almost as bad as leav- 
ing the selection to thousands of voters 
unfamiliar with the candidate’s qualifica- 
tions, Handled in this manner polities 
would certainly influence appointments. 
Governors have close friends and political 
obligations which are often paid off with 
such offices. 


We believe a board composed of high 
State officials, such as Cabinet members 
assisted by recommendations from county 
and State bar associations would come 
nearer obtaining men qualified for our 
high courts than under the present sys- 
tem.—Orlando Reporter Star. 


MORE FEARLESS JUDGES NEEDED 


The popular sport since the ending of 
the recent Tampa flogging trial in Bartow 
seems to be that of lambasting. Judge 
Robert Dewell for the directed verdict he 
gave after the State had offered all its 
evidence. Not possessing much legal knowl- 
edge, we may not know many of the tech- 
niealities which arise in such eases, but 
just plain old “horse sense” seems to tell 
us that Judge Dewell followed the only 
course which was consistent and honest 
and that he fearlessly took the responsi- 
bility of directing the verdict fr the 
defendents, even though he could have 
“passed the buck” to the jury and escaped 
any criticism. But somehow he doesn’t 
operate his court that way, when he sees 
his duty clear. 


It must be remembered a supreme court 


decision had wiped away all chance of the 
state being permitted to show a conspiracy 
had been formed and evidence leading up 
to the time of the kidnaping of Shoe- 
maker was thus barred. The problem then 
for the State was to prove the defendants 
were actually at the scene of the crime 
and that they participated in the flogging. 
Further it was necessary to prove the 
flogging had resulted in Shoemaker’s 
death. So far as we read the testimony, 
it failed to bring out such evidence and 
Judge Dewell sustained a motion for a 
directed verdict. 


Among the out-of-state newspapers 
which have felt inclined to criticise the 
Polk county judge we find the Phila- 
delphia Record and an extensive editorial 
comment was made on the outcome of the 
flogging trial in which Judge Dewell was 
referred to as the “backwoods Florida 
eracker judge.” To Florida citizens that 
isn’t such a serious charge but in rebuttal 
we offer the fact that Judge Dewell was 
a Connecticut Yankee and a graduate of 
Yale and he is respected by his acquaint- 
ances as a man who is fair, conscientious 
and honest. Why the Philadelphia news- 
paper should take such an interest in 
purifying Florida courts and polities is 
beyond us when there is plenty of clean- 
ing to be done in its own back yard. 
Quay and Penrose of years ago and Guf- 
fey and Earle of today are yet familiar 
names in the politics of that state and 
when it comes to unrestrained crime fos- 
tered by political and judicial failure, the 
“eity of brotherly love” has no econtem- 
porary history to which it can point with 
pride.—Lakeland News. 
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statute in the same state or across the continent. 


Shepard’s Citations offers a service to meet this need. 
It is quick. It is compact. It is economical and 
it is accurate. It is so flexible there is no limit to 
the variety of cases and statutes for which it may 


It is because of these universally recognized features 
that Shepard’s Citations has won its place in the 
hearts of the legal profession and has become a 
truly important factor in legal advancement. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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JUST PUBLISHED 


ARNOW’S FLORIDA PRACTICE RULES 
ANNOTATED 


A VERY ESSENTIAL REFERENCE BOOK TO HAVE CLOSE 


AT HAND. IT CONTAINS— 


Rules for the Trial of Common Law Cases. 


Rules for the Trial of Equity Cases. 


Rules -of Practice for the Government of the Supreme 
Court. 


Orders of the Supreme Court, with reference to the 
Adoption and Amendment of the New Common Law 
Rules. 


The Canons of Professional Ethies, and Canons of the 
Judicial Ethics, with Orders of the Supreme Court 
adopting them. 


Rules of the United States District Courts of Florida 
and of the United States Circuit Court of Appeals, 
5th Cireuit. 
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One Volume, Price $7.50, Delivered 


JOHN M. ELLIOT 
Florida Representative 


Published and For Sale 
by 


THE HARRISON COMPANY 


LAW BOOKS 
151 Spring Street, N. W. Atlanta, Georgia 
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